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CE ONLY – New Requirements

CREDIT

▪ Providers are required to submit CE credit hours directly 
to the Texas Department of Insurance (TDI) via the Sircon 
website. 

▪ For more information, please visit TDI’s Agent FAQ page at 
https://www.tdi.texas.gov/agent/agfaq.html or email them at 
License@tdi.texas.gov

▪ You may access the License Lookup Tool at 
www.sircon.com/Texas

▪ TDI allows up to 30 days for providers to submit credit, 
but we will make a reasonable effort to complete it 
sooner. 

https://www.tdi.texas.gov/agent/agfaq.html
mailto:License@tdi.texas.gov
http://www.sircon.com/Texas


CE ONLY – New Requirements
PASSWORDS
▪ TDI regulations require us to confirm that attendees actively listen to the 

presentation.  Accordingly, the host will provide a password approximately 
every 15 minutes.  The presenter will provide the final password at the end 
of the program. 

▪ All 4 passwords must be provided with credit request, in the order given or 
you will not receive credit. 

PROOF OF ATTENDANCE
▪ To comply with TDI’s requirement that each attendee prove 

their attendance:
▪ You must individually

▪ Log on to WebEx and
▪ Call into the conference 

▪ Group listeners or participants are not allowed.

▪ Each attendee must submit their own credit request to Stewart 
at CECertificate@stewart.com.

mailto:CECertificate@stewart.com


Per the TDI, to obtain CE Credit:

▪ Requests must come from individual attendee seeking credit
▪ As a reminder, attendees must listen/watch presentation individually. 

Groups are not allowed.

▪ Listen and watch the presentation for a minimum of 55 
minutes
▪ You are not allowed to make up time. If you have not met the 55 

minute requirement, you will have to listen to the entire presentation 
online to receive credit.

▪ Obtain all 4 passwords 
▪ 3 passwords provided by the host approximately every  15 minutes
▪ 1 password provided by presenter at end of presentation
▪ PLEASE NOTE: All passwords must be provided in the correct order to 

receive credit.

▪ Follow the instructions as given
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Per the State Bar, to obtain 
CLE Credit you must:

▪ Obtain password provided by presenter at end of presentation

▪ Notate affiliation with Stewart Title

▪ Follow the instructions as given
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ATTORNEY INFORMATION

Because of opinions expressed by the Texas Department of 

Insurance concerning rebates, legal credit is only available to:

▪ Attorneys who own title agencies that are Stewart Title 

Guaranty Agents

▪ Attorneys employed by a title insurance agent licensed with 

Stewart Title Guaranty or Stewart entities

▪ Fee attorneys who have an Escrow Officer license through a 

Stewart Title Agent or Stewart entity

We welcome any other lawyers to listen, 

but cannot provide continuing education credit to you.
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OVERVIEW OF PROBATE
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The probate of someone’s estate refers to the process by 

which a court recognizes a person is deceased and 

authorizes the administration of that person's estate.

The probate process applies when:

– Someone dies leaving a Will (testate) or

– When someone dies without a Will (intestate)
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What is an Estate in Texas?

An Estate is comprised of all of the assets owned by 

someone at the time of their death—for example—cash, real 

estate, stocks, bonds, life insurance, retirement accounts, 

cars, etc.
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During the Probate process, each of the 

following will occur:

– The Will is filed with the court.

– Will is proved to be either valid or invalid.

– A person to be responsible for administering the Estate 

is appointed by the Court.

– Property belonging to the Decedent’s estate is reported 

to the Court.

– If Decedent died without a Will, the Court will make a 

formal determination as to the identity of the Decedent’s 

heirs.
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During the Probate process, each of the 

following will occur:

– Creditors are given the opportunity to file Claims and 

seek repayment.

– Assets remaining after payment of debts and expenses 

are distributed to either 
• devisees or legatees listed in the Will or

• heirs determined by the Court, if there was no Will.

– If there is conflict over the assets of the Estate, the 

Court will hear that dispute and resolve whatever issues 

may exist.
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A Will Not Probated

A Will is not effective for purposes of proving title or passage 

of title unless and until it has been found valid and admitted 

to probate by order of court in a probate proceeding. 

Texas Estates Code § 256.001
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Dependent Administration

The default rule in Texas requires that a probate 

administration of someone’s Estate must be a dependent 

administration. 

1. Executor or administrator of the Estate is dependent upon 

the Court’s supervision

2. Authority to conduct any action in the probate process 

requires Court approval. 
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Independent Administration

Huge benefit to the probate process in Texas is the concept 

of “independent administration”. 

The executor or administrator can be appointed to serve 

independently of the Court’s scrutiny. 

The executor has a few requirements that must be met in 

order to satisfy the Court and then can perform duties 

without any further Court oversight.
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WHEN REAL PROPERTY CAN BE SOLD IN 

PROBATE
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When can they sell real property?

• Executor can sell real property if the Will gives a power of sale or 

powers of a trustee under the Texas Property Code § 113, et al. 

• Independent Executor/Administrator can sell the real property without a 

court order if it is necessary to pay the debts of the Decedent.

• Other sales of real property, Texas Estates Code § 356.001

– Application for sale, Texas Estates Code § 356.251

– Order of sale, Texas Estates Code § 356.256

– Report of Sale, Texas Estates Code § 356.551

– Decree confirming sale, Texas Estates Code § 356.556

– Deed is to refer to and identify the decree confirming sale 

– When the probate has been open less than a year
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Independent Executor’s Express Testamentary 

Power of Sale
An Independent Executor’s stated testamentary power of sale cannot be 

exercised unless the Will has been admitted to probate (Texas Estates 

Code §256.001) and Letters Testamentary have been issued to the 

Executor.  
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Independent Executor’s Express Testamentary 

Power of Sale cont.
An acceptable testamentary power-of-sale can take one of several forms:

• The Decedent’s probated Will expressly provides that the Executor 

shall have authority to sell and convey real property belonging to the 

Estate;

• The Executor is expressly vested with all the powers given to 

trustees under provisions of the Texas Trust Code, also referred to as 

the Texas Trust Act, which can be found in Chapter 113, Texas 

Property Code (specifically, see §113.010); or

• The Decedent’s Will contains a testamentary direction to liquidate the 

Estate’s assets prior to distribution or to sell particular property in 

order to divide the proceeds of its sale between legatees.  
– See Lampman v. Sledge, 502 S.W.2d 957 (Tex.Civ.App.--Waco 1973, ref. 

n.r.e.).
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What if the Probate has been open longer?

• Is the Estate still being administered?

• Duties of the executor/administrator are

o Take possession of the Decedent’s property

o Collect claims due to the Decedent

o Pay the Decedent’s debts

• Not to sell real property

• Require an affirmative statement and an explanation that the 

Estate is still being administered from attorney or 

administrator/executor

• More Risks of claim with executor only signing.

• Always optimal to have all named beneficiaries/heirs sign.
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Watch out for creative lawyering!

• Some attorneys are trying to get new letters testamentary issued if the 

probate has been open longer than a year.

• They believe it reinforces the powers of the executor to sell real 

property. 
o We do not agree.  

o If the duties of the executor are done why reissue?

• The probate should not remain open just to sell real property out of 

convenience that is not a duty of administering an Estate.

• Title passes to Decedent’s heirs at time of death (subject to need for 

administration)
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Without Power to Sell

• Court could grant the power to sell.

– Unless sale was necessary to pay debts of the Decedent, a 

sale would have to follow the application, order, report and 

confirmation process.

– A judicial grant of a general power of sale based on a written 

request from each beneficiary of the Will. 

Texas Estates Code §401.006

– Without a power of sale, an AJ against an heir can attach.

– They can disclaim. 

– Disclaimers don’t work for Federal liens or child support liens 

and watch for unintended consequences, may require 

affidavit of indemnity. 
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ESTATE TAX COMPLIANCE—P-11b.(9)
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Estate Tax Compliance

Compliance with Procedural Rule P-11b.(9)

– Examine a balance sheet of the Estate 

• Includes assets and liabilities

• Federal exemption amount based on date of death

Source: https://www.irs.gov/businesses/small-businesses-self-employed/estate-tax

– If no federal estate taxes due, no Texas inheritance taxes due

Date of Death Federal Exemption Amount 

2012 $5,120000

2013 $5,250,000

2014 $5,340,000

2015 $5,430,000

2016 $5,450,000

2017 $5,490,000

2018 $11,180,000

2019 $11,400,000

https://www.irs.gov/businesses/small-businesses-self-employed/estate-tax
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Estate Tax Compliance

– Indemnity from responsible person
• We require that person to be an Attorney or CPA 

– Proceeds held in escrow pending partial or full 

discharge/release

– Remember the unlimited marital deduction

– Estate Tax liens expire 10 years after Decedent’s death
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Estate Tax Compliance

• Value of the property is at risk

– If estate tax lien is more than property value, IRS can 

seize the house

– Estate tax lien is automatically created at death and 

doesn’t have to be filed to encumber the property

– Total title loss if not paid

• Assets and liabilities must be examined

• Inventory is only half a balance sheet 

• Statutory affidavit is even less of a balance sheet as it is 

just an opinion
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ALTERNATIVES TO PROBATE
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Probate As a Muniment of Title

Texas Estates Code § 257, et al.

• “Muniment” means “proof”

• Requires all debts be paid, excluding debts on real estate

• Court determines there is no need for administration and enters order 

admitting the Will to probate as a muniment of title

• No executor is appointed 
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Probate As a Muniment of Title After Four Years

– Requires service on each of Decedent’s heirs or an 

affidavit from them that they do not object to the probating 

of the Will

– Requires person offering Will for probate to not be “in 

default” for failing to probate Will within 4 years

– If a Will gets lost, or it is simply undiscovered for more 

than four years after someone's death, the courts will 

typically allow probate to proceed. 
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Alternatives for Foreign Wills and Probates—

Other States and Countries

Documenting the passage of title, Texas Estates Code         

§ 503, et al.

– Copies of the probate must be attested by clerk of the court

– Judge of the Court must certify that the clerk’s attestations is 

in correct form

– Copy of Will and probate to be filed in the deed records
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Alternatives for Foreign Wills and Probates—

Other States and Countries

Where the Will grants the executor a power of sale, Texas 

Estates Code § 503, et al.

– Executor can sell Texas real property

– Copy of Will and probate, attested and certified to be filed in 

deed records
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Alternatives for Foreign Wills and Probates—

Other States and Countries

An ancillary proceeding in Texas (when no power of sale), 

Texas Estates Code § 501, et al.

– Copy of Will and probate, attested and certified to be filed in 

the probate proceeding

– Once filed here, follows our procedures
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Affidavits of Heirship –

Texas Estates Code § 203.002
What is an Affidavit of Heirship?

– A statement of facts relating to a deceased, and used to identify the 

heirs at law.

– It is not a conveyance document.

When can it be used?

– It can be used whether there is a Will or not.  

– However, it cannot be used if there is a probate pending or 

expected.

– It cannot be used if the Will divests the real property to those 

outside the rules of intestacy without joinder of all named in the 

Will.
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Affidavits of Heirship –

Texas Estates Code § 203.002

What it should include?

– Date and place of death

– Marital History –including informal marriages (common law)

– Children, predeceased or living, and/or adopted

– Parents, if no living descendants

– Siblings, if no living parents or descendants

– Will or no Will – attach the Will and join devisees

– Length of time known the deceased and the relationship with 

the deceased.

– Debts paid—if it is surviving spouse attesting
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Affidavits of Heirship –

Texas Estates Code § 203.002
Who can Execute the Affidavit (disinterested parties)?

– Family members that aren’t heirs

– People familiar with the family history

– Heirs

We prefer two disinterested witness and a family member execute.



38

Affidavits of Heirship –

Texas Estates Code § 203.002

How soon?

• Stewart Underwriters want to examine relevant factors:

– Surviving spouse?

– Principal residence?

– Size of transaction?

– Contract was pending?

• Flexible to approve if minimal risks
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Small Estate Affidavit

Texas Estates Code  § 205, et al.

• Includes the same information that was required in the 

Affidavit of Heirship

• The Difference 
– Filed with the Probate Court in the county in which the 

Decedent resided at the time of death or any county in which 

real estate was owned.  

– Must be signed by all of the Decedent’s heirs, and two 

disinterested witnesses
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Small Estate Affidavit 

Can be used when:

• Intestate (no Will)

• Homestead 

• Value of Estate, excluding homestead and exempt 

property is under $100,000

• Identifies distributees, assets, debts and sets out family 

history

• Court order approving the affidavit required
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Small Estate Affidavit

• These are very unique to Texas and can be met with 

resistance from banks/financial institutions that are not 

familiar with Texas Probate laws. 

• As a result, can sometimes fail and require a full probate.

• They are rarely seen, and not suggested over an affidavit 

of Heirship.

• Check with your underwriter if you do come across one to 

ensure it was properly done.
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Community Administration—

Texas Estates Code § 453

• No administration required when community property 

passes to survivor after 9/1/93 and Decedent has no 

children with another person.

• When title passes to other than just spouse, spouse can 

still administer the Estate by application for Community 

Administration.
– If this situation occurs please contact an underwriter for 

review.

• Remarriage of Surviving Spouse does not terminate the 

surviving spouse’s powers.
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Family Settlement Agreement

A family settlement agreement is an alternative to probate.

• The term used for an agreement reached by all of the heirs 

as to how an estate should be distributed.

• Is used to overcome the effects of a poorly drafted will.

• In other cases, it is somewhat like a magic wand for 

resolving disputes.
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Family Settlement Agreement Requirements

– Distribution deeds signed by all devisees or legatees

– Examination of a balance sheet of the Estate and an 

indemnity from the responsible person as required in   

P-11b.(9)
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ISSUES THAT MAY ARISE
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Foreclosure on a Dead Debtor(s)

The right of heirs to open an administration within 4 years of 

the Decedent’s death trumps the right of a bona fide 

purchaser at a foreclosure.

We have a dead debtor analysis that determines whether to 

insure a transaction prior to the 4 years having passed.



47

Information for the Dead Debtor Analysis

Information that an underwriter would need:

– Who died, what dates, effective payoff, the contract amount, 

and fair market value of the property.

– There will also be facts as it relates to probate open or not, 

property occupied or abandoned

– List of the heirs, and collection letters sent to the heirs at 

least 30 days old

– Will, obituaries, divorces, or letters from heirs expressing no 

interest in property
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Sales of Minors Interests—

Texas Estates Code § 1351.001

• Interest of each minor must be under $100,000

• Natural parent, adoptive parent, or managing conservator 

may apply

• Process

– Application to sell

– 5-day wait

– Order authorizing sale

– Deed should recite parent/conservator is acting in accordance with 

an order of the probate court entered under §1351.001 of the Texas 

Estate Code

– Certified copy of the order should be filed in the real property 

records

– Minor’s share of proceeds are paid into the registry of the Court 
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Sales of Minors Interests—

Texas Estates Code § 1351.001

• Minor may petition the Court to have the disabilities of 

minority removed, § 31.001, Texas Family Code

– Minor must be a resident of Texas

– Minor must be at least 17 or 16 if living apart from 

parents, guardian or managing conservator

– Minor must be self-supporting and managing their own 

business affairs

– Court may order removal of disabilities for general or 

specific purposes

• Marriage removes the disabilities of minority, § 1.104, 

Texas Family Code



50

Full Guardianships

incapacitated person in title

• Must follow 5-step shuffle to get Court authority to sell 

property

• Not favored by customers since they are expensive

• Requires annual accountings, fiduciary responsibilities

• Ceases when the ward dies



51

PREVENTING PROBATE OF REAL PROPERTY
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A Living Trusts

• A living trust places your assets and real property "in trust" 

which is managed and vested in a trustee(s) for the benefit 

of your beneficiaries prior to death. 

• It allows you to avoid probate entirely because the property 

and assets are already distributed to the trust.

• You can avoid the cost of probating a Will, if done properly

• Not to be confused with Testamentary trust which will only 

be effective if the Will is probated.
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Joint Tenancy with Right of Survivorship

Texas Estates Code § 101.002, § 111 & § 112

• A joint tenancy cannot be implied or created by operation 

of law. It is created only by:

– A grant through a deed of conveyance.

• Must have a separate agreement in writing for joint owners or 

spouses

– A devise in a valid Will duly probated.

• The agreement in writing for joint owners or spouses must 

have a Manifestation of Intention



54

Joint Tenancy with Right of Survivorship

Manifestation of the Intention

• A joint tenancy is not created in Texas simply by persons 

being jointly named in a deed.

• The following phrases will create a joint tenancy:

– “As joint tenants with rights of survivorship”

– “As joint tenants with rights of survivorship and not as 

tenants in common”

– “Will become the property of the survivor”

– “Will vest in and belong to the surviving spouse”
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Joint Tenancy with Right of Survivorship

• Heirs cannot inherit from a joint tenant and the joint 

tenants interest in the property cannot be devised by a Will 

(unless in connection with the last surviving joint tenant).

• When a joint tenancy exists, and one of the joint tenants 

dies, the surviving joint tenants take the whole Estate.



56

Liens Against Joint Tenants

• A joint tenant may be subjected to the claims of any 

creditor of the joint tenants.

• Creditor must reduce its claim to a judgment and cause 

execution and sale during the lifetime of the debtor-joint 

tenant, or will lose the chance of a secured interest.

• However, federal tax liens have been permitted the right to 

enforce the involuntary sale of the entire land.
– You must except to the rights of the federal government to 

foreclose if you see a federal tax lien.
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Termination of Joint Tenancy

• By Death of all joint tenants, but one

• Voluntary Severance as allowed per agreement

• Execution of a deed to 3rd party

• Revocation

• Involuntary Severance

– Bankruptcy 

– Enforcement of federal tax lien

– Divorce
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Transfer on Death Deed

• Owners can transfer their interest in real property to one or 

more beneficiaries to be effective at the owner's death.

• Must be recorded in the deed records in the county clerk's 

office of the county where the real property is located.

• A TODD is always revocable during the life of the 

transferor, but cannot be revoked through a Will. 

• A TODD transfers real property without covenants of 

warranty of title even if the deed contains a contrary 

provision.
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Transfer on Death Deed

• It cannot be created through the use of a power of 

attorney.

• Creditors of the grantor have two (2) years to bring a claim 

against the Estate per Estates Code § 114.106(e).

• The Act applies to TODDs executed and acknowledged on 

or after September 1, 2015.



60

The Essentials of a TODD

• Transfer of interest in real property to the designated 

beneficiary is to occur at the transferor's death; and

• Be recorded before the transferor's death in the deed 

records in the county clerk's office of the county where the 

real property is located
– No notice, delivery, acceptance, or consideration is required
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Lady Bird Deed vs. TODD

In a Lady Bird Deed, the Grantor reserves a life estate (full 

possession, benefit, and use of the property for the 

remainder of the life of Grantor). Two distinct interests are 

held by both parties. Therefore, without the proper language 

in a Lady Bird Deed we will require the joinder of both 

remaindermen and life estate grantor to sell property subject 

to a Lady Bird deed. The proper language can be found in 

Bulletin TX2013001.

In a TODD, the Grantor retains all interest in the property 

during Grantor's lifetime and the designated beneficiary has 

no interest until Grantor's death. The TODD functions much 

like a pay-on-death account.

https://www.vuwriter.com/en/bulletins/2013-2/BL136036057500000000.html
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What You Should Do

• You must conduct a standard thirty-five (35) year search or 

a search starting from the first deed older than thirty-five 

(35) years (Bulletin TX000065). 

• The subsequent deed from the beneficiary be a General 

Warranty Deed or Special Warranty Deed. If you are asked 

to accept another deed form, contact a Texas underwriter 

for approval.

• Stewart will accept a TODD as a vesting instrument so 

long as it substantially conforms to the statutory form as 

provided in Estates Code § 114.151. 

https://www.vuwriter.com/en/bulletins/2008-6/BLTX000065.html
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What You Should Do

• If you receive a non-statutory form that appears to not 

contain the elements required above, seek Texas 

underwriter approval.

• If the real property is non-homestead and less than two (2) 

years have passed since the transferor's death, you should 

add the following exception:

Loss, cost or expense resulting from any claim that the assets of 

the estate of _____________________ (insert name of deceased) 

are insufficient to satisfy any estate claim against the estate or 

expense of the administration.
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What You Should Do

As with any deceased owner, you must also examine a 

balance sheet of the Estate and obtain an indemnity from a 

responsible person as required in P-11b.(9). 
(Discussed in Estate Tax Compliance section)
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Revocation of a TODD

• A Will may not revoke or supersede a TODD.

• Revocation by one transferor in a TODD made by more 

than one transferor does not affect the deed as to the 

interest of the one not revoking.

• TODD made by joint owners with right of survivorship is 

revoked only if it is revoked by all of the living joint owners.

• It should go without saying that a deceased transferor 

cannot revoke a TODD.
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Effective Revocations

• Substantially conforms to the statutory form provided in 

Estates Code § 114.152, 
– Acknowledged by the transferor after the TODD being revoked, and

– Recorded before the transferor's death in the deed records in the 

county clerk's office of the county where the deed being revoked is 

recorded

• The final judgment of a court dissolving marriage operates 

to revoke the TODD as to the designated beneficiary if 

recorded before the transferor's death in the deed records

• A revocation of a TODD made through a power of attorney 

is not accepted by Stewart.
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Contact Info

Zoiliss Rios

Underwriting Counsel

Stewart Title Guaranty Company 

San Antonio, Texas

210.590.1981

zoiliss.rios@stewart.com

mailto:zoiliss.rios@stewart.com


CE CREDIT
YOU MUST SUBMIT YOUR OWN REQUEST FOR CREDIT!

We cannot accept requests from groups, assistants or office managers. 
The requests must come from the licensed individual.

CECertificate@stewart.com

As a reminder, you should have listened and watched the 
presentation for a minimum of 55 minutes

Please include the following information:

▪ Provide only the Presentation Name in the Subject Line of your e-
mail – Alternatives to Probate

In the body of your e-mail:

▪ Name of Attendee (as it appears on your Escrow Officer License);

▪ 4 PASSWORDS, in correct order,  provided during the presentation;

▪ License Number Only  
For example—License Number: 1234567

▪ If you do not include your license number, we are not able to 
process your request. 68

mailto:CEcertificate@stewart.com


CLE CREDIT
CECertificate@stewart.com

Please include the following information:
▪ Provide only the Presentation Name in the Subject Line of 

your e-mail – Alternatives to Probate

In the body of your e-mail:
▪ Name of Attendee (as it appears on your State Bar license);
▪ Password provided by presenter at the end of the 

presentation;
▪ Texas State Bar Number
▪ Affiliation with Stewart

▪ Employed by Stewart Title Guaranty Company;
▪ an affiliate;
▪ a Stewart agent;
▪ as a fee attorney 69

mailto:CEcertificate@stewart.com


Recordings

Recorded Materials

▪ To access materials of all previous webinars, visit the 
Texas TIPS page (linked above). This presentation 
recording will be available  within 10 business days. 

CE/CLE Credit

▪ Processing can take up to 30 calendar days.

▪ Contact us if you haven’t received your notice of 
credit reporting after the allotted processing time.

– CECertificate@stewart.com
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https://www.stewart.com/en/stg/texas/texas-tips/presentation-materials/archived-tips-online-courses.html
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Join us for the next Texas TIPS webinar!

April 18, 2019

Fincen, Reporting Over

$10,000 Cash, Good Funds

Charles Craig

For Questions/Comments Email

john.rothermel@stewart.com

or

heidi.junge@stewart.com
71
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